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PERSONHOOD AS PARTICIPATION

James Toomey”
Abstract

“Legal personhood” is thought to be a concept of foundational and
systemic importance, encompassing all living human beings, born alive,
and certain collectivities called corporations. The problem is that the more
one tries to square these intuitions with one another, the less they hang
together. Many things that we do not call “legal persons” are treated in
legally identical ways to entities that we call “legal persons "—and entities
within the class of “legal persons” are treated in radically different ways
among themselves. To be sure, we can call anything we want “legal
persons "—but not without trivializing the concept.

This Chapter argues that, for all the arbitrary use of the word
“person” in legal discourse, at its heart lies a concept of foundational
significance with non-arbitrary boundaries—the class of entities capable of
participating in the law on their own terms. This class, comprised—at the
moment and as far as we know—of only roughly cognitively healthy human
adults, narrower than the way in which the word is used, is prerequisite to
any plausible legal system. Clarifying this non-arbitrary concept at the
heart of legal personhood, moreover, sheds light on the normative choices
legal systems must make in understanding and implementing the boundaries
of legal participation.
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INTRODUCTION

Most theorists of legal personhood agree on one thing—the boundaries
of the concept are in some sense arbitrary, a normative legal choice.! The
least arbitrary alternative argues that legal personhood ought to (but
doesn’t) track the boundaries of the biological concept of human beings—
but this misses the real legal work that the concept of legal personhood does
on the basis of something other than biological humanness.? Beyond that,
the prevailing “Orthodox View” under which a legal person is any entity
with legal rights or duties tells us that legal personhood is a thin status
allocated arbitrarily along with the law’s allocation of rights and duties.?
Visa Kurki has persuasively critiqued that account—in part from the
perspective that there are limits to the capricious allocation of legal
personhood—but he takes the concept to be a “complex disjunctive
property, consisting of distinct incidents” themselves allocated for
normative reasons.*

The lesson is broadly the same—while you may have been drawn to
“legal personhood” by the pre-theoretical intuition that whatever it is, it’s
supposed to be important, in some sense not the product of arbitrary legal
construction, these theorists are happy to disabuse you.> Much as you might
want to insist that legal personhood must be some systematically important
concept if anything is; one on which much, legally, turns, the theorists
steeped in the field rather claim it just isn’t that important—constructed and
allocated more or less arbitrarily, according to the normative considerations
de jour.®

1 See, e.g., ALEXANDER NEKAM, THE PERSONALITY CONCEPTION OF THE LEGAL
ENTITY 93 (1938); NGAIRE NAFFINE, LAW’S MEANING OF LIFE: PHILOSOPHY, RELIGION,
DARWIN AND THE LEGAL PERSON 1 (2009); see also Note, What We Talk About When We
Talk About Persons: The Language of a Legal Fiction, 114 HARV. L. REv. 1745, 1746
(2001).

2 See, e.g., John Finnis, The Priority of Persons, IN INTENTION AND IDENTITY:
CoLLECTED Essays VoL II 19,20 (2011); Matthew Liebman, Animal Plaintiffs, 108 MINN.
L.Rev. 1707, 1754 (2024); see also infra Part ILA.

3 See, e.g., JOHN CHIPMAN GRAY, THE NATURE AND SOURCES OF THE LAw 19 (1997);
John Dewey, the Historic Background of Corporate Legal Personality,35 YALEL.J. 655,
656 (1926).

4 VisA A.J. KURKI, A THEORY OF LEGAL PERSONHOOD 5 (2019).

3> See, e.g., Alexis Dyschkant, Legal Personhood: How We Are Getting it Wrong,2015
U.ILL. L. REV. 2075,2076 (2015); Toni Selkéla & Mikko Rajavuori, Tradition, Myths, and
Utopias of Personhood: An Introduction, 18 GERMAN L. J. 1017. 1017 (2017); Nadia
Banteka, Artificially Intelligent Persons, 58 Hous. L. REv. 537,539 (2021).

6 See, e.g., NAFFINE, supra note 1, at 42; NEKAM, supra note 1, at 93; Paul B. Miller,
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This Chapter outlines an alternative. To be sure, the word “person” is
used arbitrarily in contemporary legal discourse—no non-trivial theory
accounts for why the things lawyers call persons are properly included,
while other things are not. But at the heart of what we talk about when we
talk about legal personhood is a non-arbitrary concept of systematic legal
significance—the class of entities capable of participating in the law on
their own terms; without which there wouldn’t be law in the first place.’
Although bounded by capabilities rather than biology, this category (at
present and as far as we know) encompasses all and only roughly
cognitively healthy human adults.

The language of our law doesn’t have a precise word for this concept,
though it could—and “legal person,” or perhaps “full legal person,” or “full
natural legal person” comes closest. For this reason, I refer to the concept
under investigation as “legal personhood” throughout. But the language is
not what’s at stake here—we can call this concept whatever we want, or
nothing at all, so long as we are clear about what we are talking about.® The
project, in other words, is not one of lexicography, but of excavating an
essential, foundational concept presupposed by the structure of legal
systems rather than constructed by them—a concept that the law necessarily
takes as it finds; the distinction between those entities capable of
participating in it on their own terms, and those that cannot.

To be sure, for all the descriptive clarity of this concept, there are
normative questions waiting in the wings here. For starters, a concept of
legal personhood bounded by the ability to “participate” in the “law”
depends on some conception of what the “law” is and what it means to
“participate” in it. The boundaries of those concepts may well depend on
normative considerations.® And, regardless, legal systems face normative
choices in deciding how to treat both legal persons and entities outside of
that class.!? Historical legal systems have, for instance, denied recognition
to the efforts at legal participation by entities capable of it (women and
slaves, most prominently). And the fact that infants and animals do not fall
into the concept of legal personhood as I’ve described it entails nothing
about how the law ought to treat them—a normative question of legal

The Concept of Personality in Private Law, in SAMUEL L. BRAY, JOHN C.P. GOLDBERG,
PAuL B. MILLER & HENRY E. SMITH, EDS., INTERSTITIAL PRIVATE LAW (manuscript at 15)
(2025)

7 See infra Part 1IL.B; RAYMOND CARVER, WHAT WE TALK ABOUT WHEN WE TALK
ABOUT LOVE (1981); see also Note, supra note 1, at 1745.

8 See, e.g., JERROLD J. KATZ, THE METAPHYSICS OF MEANING 231 (1990).

9 See infra Part IV.A.

10 See infra Part IV.B.
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design.'!

But none of this changes the essential core of the concept of legal
personhood as foundationally constitutive of the conceptual structure of any
plausible legal order. Whatever one’s conception of “law” and
“participation,” there will be some entities in the universe that qualify and
some that do not. And however dismissive a legal regime may be of the
participation of certain kinds of legal persons, or solicitous of certain kinds
of non-legal persons, the law doesn’t get to change that.

The analysis proceeds in four Parts. Part I surveys the use of the word
“person” in legal discourse; the things that it is used to describe and those it
is not, alongside intuitions about its meaning. Part I surveys current
theories of the concept to which the term refers and finds each either
incomplete or unsatisfying—reducing what facially purports to be one of
the most central organizing concepts of legal systems to an arbitrary
normative question of legal design.

Part III offers an alternative—arguing that there is a coherent, non-
arbitrary concept at the heart of what we talk about when we talk about
legal personhood; the class of entities capable of participating in the law on
their own terms. Part IV concludes by discussing the relationship of this
conception and normative questions—both in theorizing what the “law” is
and what it means to “participate” in it; and, granting a particular account of
those concepts, in the questions faced by legal systems in deciding how to
treat both entities within and outside the concept of legal personhood.

1. “LEGAL PERSONHOOD” IN LEGAL DISCOURSE

The word “person” is used in all kinds of ways.!? By way of
background, this Part surveys the use of the word in legal discourse, where
it uncontroversially covers all born, living biological human beings and
certain collectivities called “corporations.” At the same time, I take it that
lawyers have intuitions about what the word “person” is supposed to mean
in legal discourse, not merely what it is meant to cover—at least, that the
concept to which “legal personhood” refers is thought to be an important
one, in some way broadly and essentially constitutive of the basic
architecture of the law.

A. “Personhood”

11 See infra Part IV.B.
12 See, e.g., Oxford English Dictionary, “person,”
https://www.oed.com/dictionary/person_n?tab=meaning_and use#30948551.
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For all contemporary controversies about what should count as “legal
persons”—from animals to Al—there is, indeed, much less about what
does—all more or less whole living biological members of the species homo
sapiens (all “human beings”) born alive; and ‘“corporations,” particular
groups of biological human beings circumscribed by statute.!?

Similarly, there is broad agreement on what is not a legal person—
everything else, essentially. For starters, legal “things” are not legal
“persons”—arguably as a matter of definition.'* So it is uncontroversial that
mine-run, non-living movable tangibles are not legal persons.!> And
although in some legal systems certain inanimate objects are called “legal
persons”—mountains, rivers, idols—in contemporary Western legal
discourse, no inanimate tangible (nor, it is perhaps worth pointing out, any
abstract entity or intangible) is a “legal person.”'® Similarly, non-human
life—animals, plants, bacteria, etc.—are not “legal persons.”!” To be sure,
there are some who think that the law ought to recognize the “legal
personhood” of (at least some) animals, but everyone agrees that would be a
change in how the term is used.'®

Moreover, while living, born, more or less whole human beings are
taken to be “legal persons” other “human” entities are not. Dead human
beings, for instance—corpses and their estates—do not qualify; nor do
human cells, cell lines, gametes, limbs, organs, blood, and so on.'"” And
finally, embryos and fetuses are not “legal persons,” at least historically,
and at least in private law (though, of course, they might be defined as
“persons” in particular statutes for particular purposes)—*“legal
personhood” has long been understood to attach at the moment of the birth
of a biological human being.?°

This, in short, is the class of entities called “legal persons” in
contemporary legal discourse—born, living biological human beings, as
more or less complete organisms; and “corporations.” Everything else is

13 See, e.g., Jessica Berg, Of Elephants and Embryos: A Proposed Framework for
Legal Personhood, 59 HASTINGS L.J. 369,377 (2007); C’Zar Bernstein, Fetal Personhood
and the Original Meanings of “Person,” 26 TEXAS REV. L. & POL. 485, 506 (2021); Asaf
Raz, Taking Personhood Seriously,2023 CoLuM. Bus. L. REv. 729, 731-32.

14 See, e.g., KURKI, supra note 4, at 3; NAFFINE, supra note 1, at 48.

15 See, e.g., KURKI, supra note 4, at 10.

16 See, e.g., NAFFINE, supra note 1, at 55; see also NEKAM, supra note 1, at 25.

17 See, e.g., Emily A. Fitzgerald, [Ape]rsonhood, 34 REv. LITIG. 337,338 (2015).

18 See, e.g., Steven M. Wise, Of Farm Animals and Justice, 3 PACE ENVTL. L. REv.
191,203 (1986).

19 See, e.g., KURKI, supra note 4, at 9; PRICE V. ANDERSON’S ESTATE, 552 S.W. 2d
690, 691 (Tex. 1975); Berg, supra note 13, at 369; Liebman, supra note 2, at 1754-55.

20 See, e.g., NAFFINE, supra note 1, at 5; Berg, supra note 13, at 374.
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outside the term’s domain.
B. “Personhood’s” Meaning

And yet, when lawyers, judges and scholars talk about legal personhood
they, I don’t think, just take it as shorthand for “living biological human
beings born alive and corporations.”?! We have intuitions, too, about what it
means to say that something is a “legal person.” And say what you will
about legal personhood, it is supposed to be a concept of fundamental,
organizational, systemic legal significance; the sort of thing on which a
great deal, legally, is expected to turn.?? Whether the law calls something a
legal person is, in other words, not thought to be an arbitrary matter of
policy taste, but is, in some way, understood to be critical to the basic
organization of the legal order.?’

This intuition is evident in the way lawyers, courts, and commentators
talk about legal personhood—as something systematically fundamental to
the notion of a legal order.?* Indeed, in civil law, the distinction between
legal persons and legal things is often taken to be the most fundamental
distinction in the legal system.?* And perhaps with less clarity because of
the lack of codification, legal personhood is nevertheless discussed in
common law regimes as in some deep way foundational.?® Legal
personhood is, indeed, thought to be “one of the most basic facts of Western
legal civilization.”?’

And we see this intuition, too, in the dynamics and language of law

2l See, e.g., RAY JACKENDOFF, FOUNDATIONS OF LANGUAGE: BRAIN, MEANING,
GRAMMAR, EVOLUTION 322 (2002).

22 See, e.g., NAFFINE, supra note 1, at 1; Finnis, supra note 2, at 32; Miller,
Personality, supranote 6, at 3; Miller, Personality, supranote 6, at 27; Note, supra note 1,
at 1745; KURKI, supra note 4, at 3.

23 See, e.g., Liebman, supra note 2, at 1715.

24 See, e.g., Alexis Dyschkant, Legal Personhood: How We Are Getting it Wrong,
2015 U. ILL. L. Rev. 2075, 2076 (2015); Richard Cupp, Cognitively Impaired Human,
Intelligent Animals, and Legal Personhood, 69 FLA.L.REV. 445,505 (2017).

25 See, e.g., John Henry Schlegel, 4 Damn Hard Thing to Do, 60 VAND. L. REv. 371,
374 (2007); Toni Selkdld & Mikko Rajavuori, Tradition, Myths, and Utopias of
Personhood: An Introduction, 18 GERMANL.J. 1017. 1017 (2017).

26 See, e.g., Gary L. Francione, A Review of Beyond Animal Rights: A Feminist Caring
Ethic for the Treatment of Animals, 18 WOMEN’S RTs. L. REP. 95, 100 (1996); Nadia
Banteka, Artificially Intelligent Persons, 58 Hous. L. REv. 537, 539 (2021); Note, supra
note 1, at 1746.

27 See, e.g., Gerard McMeel, Agency Theory Revisited and Practical Implications, in
INTERMEDIARIES IN COMMERCIAL LAwW 106 (Paul S. Davies & Tan Cheng-Han, eds.,
2022).
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reform. Advocates seeking (or opposing) a sea-change in the law’s
treatment of a class of entities seek (or oppose) “legal personhood” as the
goal—animal rights advocates who want systemic change file suit seeking
animal personhood, while others argue against it precisely for fear of the
systemic effects of doing s0.2® A similar dynamic arises in the debate over
fetal personhood.?® These positions presuppose that a great deal turns on
whether a particular entity is classified as a “legal person;” the emotive
furor over whether animals or fetuses qualify is inexplicable unless people
think there is something foundational about the legal system at stake in the
concept of personhood.

In short, in addition to uncontroversial understandings of what is (and
what isn’t) properly called a “legal person,” lawyers have intuitions about
why—what it means to do so; at least that it is meant to refer to some
concept of systematic, foundational importance.

II. THEORIES OF “LEGAL PERSONHOOD”

As we’ve seen, the term “legal persons” is used to refer to all born,
living, biological human beings and corporations. It is also thought to
capture a concept of foundational, systemic legal importance. This Part
surveys extant theories of the concept and finds each wanting. We start with
an intuitive, but revisionist view, that at least the law ought not have a
distinctive concept of “personhood” of its own, but rather imports an
ordinary conception in which legal personhood corresponds to biological
humanness. But this view misses the /egal work that the concept does—
terminology aside, some non-human entities are treated by law more like
some biological human beings than others, and some biological human
beings are treated just like some non-human entities. There is real legal
work being done here by some concept—but it isn’t a biological one.

Next, we turn to the most prominent historical theory of legal
personhood, which takes it to be the category of “holders of legal rights
and/or duties.” There are different ways to understand these theories, and
some of them seem to be on to something—but in their most popular
contemporary form, they would render the boundaries of legal personhood
an arbitrary policy choice and sweep in far more entities than the concept is
currently understood to. And while Visa Kurki has criticized the “rights and

28 See, e.g., Cupp, supra note 24, at 446; SAM MACHADO, CYNTHIA SOUSA MACHADO
& STEVEN M. WISE, THING: INSIDE THE STRUGGLE FOR ANIMAL PERSONHOOD (2023); see
also Miller, Personality, supra note 6, at 27.

29 See, e.g., Mary Ziegler, Dobbs and the Jurisprudence of Exclusion, 55 POLITY 419,
420 (2023); see also Miller, Personality, supra note 6, at 27.
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duties” view on these grounds, his own alternative takes “legal personhood”
to be a bundle of “incidents” the law allocates for normative reasons.
Finally, one response to all this is to throw up one’s hands and conclude that
there is no meaningful concept here and the law can simply call whatever it
wants “legal persons;” but let’s not give up the concept until we’re sure
there’s nothing there.

A. Biological Theory

If we’re looking for a non-trivial, non-arbitrary theory of legal
personhood, we might start with an intuitive, but openly reformist one—it
might be that the law shouldn’t have its own distinctive concept of legal
personhood, but rather ought to import an ordinary concept in which
“personhood” is coextensive with the biological concept of homo sapiens;
at least as non-trivial and non-arbitrary as the biological category.’® As
we’ve already seen, proponents of this theory have to acknowledge that this
doesn’t reflect how the word “legal person” is currently used—where it
doesn’t cover everything that is “biologically human” (corpses, fetuses,
etc.) and does encompass things that aren’t (corporations).*! The suggestion
is, however, that biology might capture what the legal concept does or
should care about, in which case the lexical revision might be worth it.

The substantive problem with biological theories of legal personhood,
however, is that biology does not capture what the law cares about in the
concept of personhood; it doesn’t account for the work the law expects the
concept to do. There are substantial distinctions in the ways in which the
law treats different classes of entities—but these differences do not track
biological boundaries. Indeed, the law treats some things that are not
biological humans identically to some biological humans; and some
biological humans identically to some non-human entities. For starters, and
perhaps most obviously, corporations are treated very much like adult,
cognitively healthy human beings in our legal system—especially in private
law, virtually everything a natural person can do a corporation can too, from
entering into contracts, to navigating tort law, to serving as principal or
agent.>?

30 See, e.g.,NEKAM, supra note 1,at22; Note, supra note 1, at 1745; NAFFINE, supra
note 1, at 4.

31 See supra Part LA.

32 See, e.g., CJ.S. § 737; 1 Fletcher Cyc. Corp. § 31; see also Dalton Powell,
Autonomous Systems as Legal Agents: Directly by the Recognition of Personhood or
Indirectly by the Alchemy of Algorithmic Entities, 18 DUKE L. & TECH. REv. 306, 309-310
(2020).
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Now, of course, there are differences in the law’s treatment of
corporations and biological human beings as classes—only the latter can
marry, say, or be the victim of a battery or homicide.*® But in assessing
whether the law ought to rely on a biological conception of human
personhood, that (whether there are differences in the law’s treatment of
corporations and biological human beings) can’t be the question—there are
differences in how the law treats every particular entity or arbitrary sub-
category of entities (only “L,” for instance, am held to “my” contracts).
Rather, the question is whether the differences in legal treatment between
all corporations and al// human beings overwhelm differences in treatment
within each category—itis only in this way that biological humanness could
plausibly do the work expected of the concept of legal personhood; that
would make sense of the concept as foundationally significant to the law.

From this perspective, the line between biological humans and other
entities is not the one doing the work that the concept of legal personhood
seems to be after. Indeed, many corporations are treated more similarly to
some human beings than other human beings are.** For instance, where
corporations can contract “in their own name,” human beings subject to
guardianship, minors, and the highly intoxicated cannot.>> We say that
minors can own property in their own name, but unlike hoth human adults
and corporations, “their capacity to deal with that property, to contract or
devise, is limited.”3® And while corporations cannot marry, neither can, say,
biological human beings under the age of majority.>” There are important
legal distinctions here, but they do not track biological ones.

It is perhaps worth acknowledging that only and all humans can be
murder victims—perhaps suggestive of the view that the law implicitly
treats biological humans as a distinctive class. And yet, as central to the
legal imagination as murder may be, it is not clear that this sort of
distinction can ground the systemic, organizational importance we attribute
to legal personhood—it is also true that, say, only animals can be victims
under animal cruelty statutes, and no one thinks that makes animals an
organizationally significant legal category.*® (And fetuses and brain dead

33 See, e.g., HALL v. KNOLL BUILDING MAINTENANCE, INC., 285 P.3d 383, 385 (Kan.
Ct. App. 2012); MPC § 210.1(1).

34 See, e.g., W.S. Holdsworth, English Corporation Law in the 16™ and 17" Centuries,
31 YALE L. J. 382, 402 (1922); Clair Quentin, Corporations, Comity and the ‘Revenue
Rule’: A Jurisprudence of Offshore, 8 LONDON REV. INT’L L. 399, 408 (2020).

35 See, e.g., Restatement (Second) of Contracts § 12.

36 See, e.g., Mark Glover, Rethinking the Testamentary Capacity of Minors, 79 Mo. L.
REV. 69, 80 (2014); PERSON V. CHASE, 37 Vt. 647, 649 (1865).

37 See, e.g., 52 Am. Jur. 2d Marriage § 21.

38 See, e.g., RCW 16.52.205(8)(a); STATE v. CLEVE, 980 P.2d 23, 29 (N.M. 1999).
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humans—both of which are indisputably biologically human—can’t
generally be victims of murder either; in any event criminal law is public
law, and we’re talking about the concept of legal personhood in private).*’

B. Rights and Duties

As non-arbitrary as it might be, a biological theory of legal personhood
doesn’t even purport to make sense of the way in which the word is used—
to describe all born, living, biological human beings and corporations. This
revision might be worth it if it captured the substantive distinctions between
those entities within and outside of a concept of “legal personhood”—but
we’ve seen it doesn’t. The most prominent historical theory of legal
personhood does seek to explain the way in which the word is used and
make sense of the legal significance of the concept.*® As John Chipman
Gray put it in his famous articulation, “the technical meaning [of ‘person’ in
legal discourse] is a subject of legal rights and [maybe “or”] duties;”*! an
understanding of legal personhood that Visa Kurki calls the “Orthodox
View;” much quoted and, indeed, arguably black-letter law.*?

One challenge with this way of understanding legal personhood is that it
defines the concept in terms of subsidiary concepts of “right” and “duty”—
themselves contested, making “rights and duties” theories of legal
personhood a cluster of accounts rather than a single one. For starters, the
logic of the account is phrased in different ways—most frequently today it
is phrased disjunctively, and takes a “legal person” to be the holder of any
legal right or legal duty; but some accounts frame it conjunctively, and
would require an entity have both legal rights and duties to qualify.*?
Moreover, there is a disagreement about what it means to possess a legal
right.** Under the today-prevailing “interest theory,” a legal right is a legal
mechanism that in some way protects the “interests” of an entity, while the

39 See, e.g., Blackstone, Commentaries, Book 4, Chapter 14.

40 See, e.g., NAFFINE, supra note 1, at 1.

41 GRAY, supra note 3, at 19; see also John Dewey, The Historic Background of
Corporate Legal Personality,35 YALEL.J. 655,656 (1926).

42 See, e.g., KURKI, supra note 4, at 1; Liebman, supra note 2, at 1714; see also
NONHUMAN RIGHTS PRrOJ., INC. V. BREHENY, 197 N.E. 3d 921, 924 (N.Y. 2022).

43 See, e.g., Liebman, supra note 2, at 1756; KURKI, supra note 4, at 38; Bryant Smith,
Legal Personality, 37 YALE L.J. 283, 283 (1928); Paula J. Dalley, To Whom it May
Concern: Fiduciary Duties and Business Associations,26 DEL.J. Corp.L. 515, 535-36
(2001); PEOPLE EX REL. NONHUMAN RIGHTS PROJECT, INC. V. LAVERY, 2014 WL 680276
(N.Y. App. Div. 2014); P.J. FITZGERALD, SALMOND ON JURISPRUDENCE 299 (12th ed.,
1966).

44 See, e.g., OriJ. Herstein, The Identity and (Legal) Rights of Future Generations, 77
GEO. WaAsH. L. REv. 1173,1174 (2009).
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alternative “will theory” turns on an entity’s ability to exercise will over its
legal status.*

Let’s start with the most popular framing of the account today—as
disjunctive and based on an interest theory of legal rights.*® On this account,
anything that has at least one of either a legal right or a legal duty, where
“legal right” is defined in terms of protections for the interests of the entity,
qualifies as a legal person. To be sure, this makes sense of why all born
biological human beings and corporations qualify as “legal persons”—all
biological human beings have at least one protection for their interests,
however limited, as do corporations.*’ But it doesn’t explain the intuition
that the concept is in some sense not arbitrary, of foundational and
organizational legal significance.

If a “legal person” is any entity with a single legal right or duty, and
legal rights are understood as protections for interests, then animals are
legal persons, even though we don’t call them that.*® After all, animal
welfare statutes, endangered species protections, and so on, are legal
protections of the interests of animals—rights on the interest theory.*’
Indeed, several scholars have pointed out that, under disjunctive, interest-
based rights-or-duties theories, animals are conceptual legal persons—with
“rights” enforced through mechanically identical procedures as the “rights”
of many human beings are enforced; by some roughly cognitively healthy
human adult acting in the legal system to protect the interests of an entity
that cannot do so on their own.*°

And we might go even further.’! The corpses of human beings enjoy
criminal law protections against violation; the executor of the estate of a

45 See, e.g., KURKI, supra note 4, at 61. This dispute goes back to that between
nineteenth century German language legal philosophers over a somewhat distinct
question—not the boundaries of rights, but what legal rights are meant to protect
(individual’s prerogative to exercise them, or the interests for people which exercise their
legal rights). See, e.g., Gerhard Wagner, Rudolph von Jhering’s theory of subjective law
and justifying reflexive effects, 193 ARCHIVE FOR CIVIL LAW PRACTICE 319, 322 (1993).

46 See, e.g., Liebman, supra note 2, at 1756.

47 See, e.g.,Nina A. Kohn, Fiduciary Principles in Surrogate Decision-Making, in THE
OXFORD HANDBOOK OF FIDUCIARY LAw 249, 251 (Evan J. Criddle, Paul B. Miller &
Robert H. Sitkoff, eds., 2019); Joseph H. Beale, Progress of the Law, 1918—19, 33 HARV.
L.REev. 1,8-9 (1919).

48 See, e.g., KURKI, supra note 4, at 67.

49 See, e.g., NAFFINE, supra note 1, at 59; 16 U.S.C. §§ 1531-1544.

30 See, e.g., Liebman, supra note 2, at 1714; CETACEAN COMMUNITY V. BUSH, 386
F.3d 1169,1175(9th Cir. 2004); Cass R. Sunstein, Can Animals Sue?, in ANIMAL RIGHTS:
CURRENT DEBATES AND NEW DIRECTIONS 251, 253 (Cass R. Sunstein & Martha C.
Nussbaum, eds., 2004).

31 See, e.g., NEKAM, supra note 1, at 24.
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deceased person (arguably) owes the deceased person duties, (arguably) to
protect their interests.’> Much the same could be said of a wide range of
entities that the law protects in some way or another—from protected land
to protected buildings.>®> To be sure, animal-rights advocates typically
distinguish these cases as outside the domain of legal personhood on the
theory that dead people or parks do not have “interests,” as animals do—
and, fair enough.’* But there are other views (and how is a liberal legal
system to navigate this sort of disagreement—on the very sort of
metaethical positions comprehensive views typically answer; questions of
what interests are and what entities have them?)>

But even if these sorts of entities don’t have interests, “[w]e consider all
human beings, once born, to be natural persons, regardless of whether they
actually have interests”—that is, the law says that biological human beings
in, say, vegetative states or anencephalic infants are “legal persons” with
“legal rights” designed to protect their “interests,” though it’s hard to
believe that such entities in fact have interests in a sense that trees and
rivers don’t.’® “Legal personhood,” it seems, can be allocated based on
fictional, legally-attributed “interests”—vitiating the objection that
protected buildings don’t in fact have interests; that doesn’t seem to matter.

If this is right, then, on this view, legal personhood can be allocated
arbitrarily—to any entity for any reason; the law need only grant it some
kind of protection, attribute it some kind of “interests,” fictional or not.
Indeed, this account would sweep in a vast range of entities with any kind of
legal recognition.’” And this, of course, bumps up against the intuition that
legal personhood is a particularly, systematically important concept on
which much depends. On this view, very little follows from legal
personhood—just one “right,” no matter how trivial, arbitrarily allocated to
protect even an “interest” attributed by legal fiction. (Even if this account
would extend legal personhood only to animals by virtue of their having
metaphysically real “interests,” this would still be a substantial expansion of
the concept, including a wide range of entities treated very differently by
law).

On the other hand, some theorists read the right-and-duty account as

32 See, e.g., James Toomey, Executor Discretion, 110 Towa L. REv. 1323, 1359
(2025); NAFFINE, supra note 1, at 50; NEKAM, supra note 1, at 24.

33 See, e.g., Berg, supra note 13, at 384; Miller, Personality, supra note 6, at 26.

34 See, e.g., KURKI, supra note 4, at 64; Liebman, supra note 2, at 1770.

35 See, e.g., James Toomey, Love, Liberalism, Substituted Judgment, 99 IND. L. J.
1289, 1293 (2024); Allison Katherine Athens, An Indivisible and Living Whole, 45
EcoLoGy L. Q. 187,187 (2018); see also CARL WELLMAN, REAL RIGHTS 117 (1995).

36 Berg, supra note 13, at 377.

37 See supra note 49—50 & accompanying text.
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conjunctive, maintaining that, to be a legal person, an entity must have both
legal rights and legal duties.’® It is true that roughly cognitively healthy
human beings and corporations—uncontroversial legal persons—have both
legal rights and duties.’® At the same time, however, many entities
uncontroversially called legal persons do not meaningfully have legal
duties—those subject to guardianship, infants, the comatose and more
cannot be prosecuted for crimes, have no contractual obligations, and so
on.5?

And while there does seem to be something important about the
category of entities with correlative rights and duties, it isn’t that they have
at least one right and duty. Indeed, while there are plenty of entities with
legal rights but no duties (on the interest theory of rights), there don’t seem
to be any that have legal duties but no rights.®! This way of understanding
the account, then, is functionally equivalent to allocating legal personhood
by virtue of having at least one legal duty, which raises all the same
problems as taking it to be comprised of entities with at least one right—
imposing legal duties is an arbitrary policy choice, not a boundary of
foundational legal significance.®> (Not to mention that bounding so
important a concept by so normatively irrelevant a decision to impose a
single legal duty on an entity, or not, seems, at least to me, even less
plausible than in the case of rights).

Thus far, we have presumed the leading “interest” theory of legal rights.
There is an alternative—the “will” theory, under which an entity must be
capable of exercising its rights to be said genuinely to have them.® On
some versions of this theory, such as Carl Wellman’s, only roughly
cognitively healthy human adults currently have the requisite autonomy.%*
This framing of the theory, then, would constrict the concept of legal
personhood much more narrowly than the use of the word—jettisoning both
corporations and many biological human beings, including infants and the

38 See, e.g., Cupp, supra note 24, at 476; see also Liebman, supra note 2, at 1760.

39 See, e.g., LAVERY, 124 AD. 3d 148, 152 (N.Y. App. Div. 2014).

60 See, e.g., LAURA WEINTRAUB BECK & DANIEL FITZGERALD, INCAPACITY, POWERS
OF ATTORNEY AND ADOPTION IN CONNECTICUT (4th ed.,) § 4:11; DROPE V. MISSOURI, 420
U.S. 171-72 (1975); Liebman, supra note 2, at 1761.

61 At least no directed duties. Manish Oza suggests in this volume that government
bodies and commissions have legal duties but aren’t legal persons—but acknowledges that
their “duties” are not directed (and, in his view, this precludes their being persons); and
regardless, in the capacious sense in which they might be said to have legal duties, I'd
imagine they would also have legal rights. See Manis Oza (this volume).

62 See, e.g., NAFFINE, supra note 1, at 24; Liebman, supra note 2, at 1763.

63 See, e.g., NAFFINE, supra note 1, at 67; Liebman, supra note 2, at 1765.

64 See, e.g., WELLMAN, supra note 55, at 107; KURKI, supra note 4, at 21-22;
NAFFINE, supra note 1, at 69.
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severely cognitively impaired.

But it does seem to be on to something. There is something legally
significant about the category of roughly cognitively healthy human adults
that is distinct from both all the other entities that we call legal persons and
those we don’t. At least, every entity in this category is treated roughly the
same by law; every member of this category can exercise legal rights by
their own prerogative.®®

Hold this thought. For now, note that even if the category of roughly
cognitively health human adults is a legally significant category, it may not
be because members of this class have autonomy over their legal rights.
There might be other things this class of entities have in common, that other
entities do not share, by virtue of which they are members of a legally
significant category. Before suggesting this is what is going on, let’s see
what else extant theories might offer.

C. Legal Personhood as a “Bundle” Concept

Visa Kurki has criticized rights-and-duties theories of legal
personhood—which he calls the Orthodox View—along similar lines;
noting that, granting an interest theory of rights (at least) animals would be
legal persons, whatever we call them.®® Kurki has an alternative theory of
his own—which he calls a “Bundle Theory” of legal personhood, along the
lines of “Bundle Theories” of property.®’ On this view, “legal personhood”
is not a single, discrete concept, but is rather decomposable into its
“incidents.”®® These “incidents,” Kurki takes it, can be classified into
“active” ones, the legal power to enter into contracts, for instance, and
“passive” ones, including, say, protections for bodily integrity.®® “Active
legal personhood” describes a substantial bundle of “active” incidents;
“passive personhood,” likewise; and incidents of legal personality can be
allocated to entities we don’t call legal persons, such as animals.”

As in “bundle theories” of property, allocating the incidents of
personhood is, on this view, a normative choice.”! To be sure, Kurki
recognizes that there are limits, particularly with respect to the active
incidents of legal personhood, which can only be allocated to entities

65 See, e.g., Miller, Personality, supra note 6, at 8.
66 See Kurki, supra note 4, at 65.

67 See id. at 5.

68 See id.

9 See id. at 5-6.

70 See id. at 91-125.

71 See id. at 192.
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capable of exercising them (or, if in some sense allocated to entities not
capable of exercising, must be exercised on their behalf by some entity so
capable).”> But beyond these limits, the particular set of incidents that the
law allocates to any entity is a normative question—a choice of which, and
how many, incidents of “passive legal personhood” to grant animals;
whether infants should be protected by homicide laws before or after their
first birthday; and so on.”?

This is all fair enough.” It is a normative choice how the law treats any
particular entity.”> If we want to call the package of protections the law
grants to human infants “passive legal personhood” to contrast it with the
comparatively weaker set of protections for animals, that’s fine by me. And
if the “bundle” metaphor is a helpful way to think through these choices,
more power to it.”® But once again, if all we’re talking about when we talk
about legal personhood is the arbitrary allocation of legal protections and
attribution of legal effects, the concept would not be a particularly
important one.”” Indeed, the “bundle” metaphor in property law is part-and-
parcel of a effort to do away with a unitary concept of “ownership”
entirely—its whole point is to reduce questions about “property” to
normative questions about allocating rights and duties.’®

But Kurki doesn’t go that far in personhood. He concedes that there is
something peculiarly non-arbitrary about “allocating” the “incidents” of
active legal personhood—these legal features cannot coherently be allocated
to an entity that cannot meaningfully exercise them; or if they can be,
there’s something fictional about it, functionally operationalized by granting
a broad suite of powers to some entity that can meaningfully exercise active
legal personhood.” Moreover, while what the “incidents” of “passive legal
personality” are is at least partially arbitrary—obviously, the law could
punish homicide of an infant with 10 years, 20 years, or not at all; it could
criminalize a secondary market in bald eagle feathers, or not—the
“incidents” of “active legal personhood” do not have this character. Kurki

72 See id. at 145.

73 See KURKI, supra note 4, at 85.

74 See infra Part IV.B.

5 See infira Part IV.Bd.

76 See, e.g., Jane B. Baron, Rescuing the Bundle-of-Rights Metaphor in Property Law,
82 U.CIN. L. REv. 57,79 (2013).

77 See supra Part 1.B.

78 See, e.g.,David A. Dana & Nadav Shoked, Property’s Edges, 60 B.C.L.REv. 753,
761 (2019); Shane Nicholas Glackin, Back to Bundles: Deflating Property Rights, Again,
20 LEGAL THEORY 1, 1 (2014); Thomas W. Merrill & Henry E. Smith, What Happened to
Property in Law and Economics?,111 YALEL.J. 357,365 (2001).

79 See Kurki, supra note 4, at 145.
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describes them as exclusively comprised of “legal responsibility” (legal
duties?) and the “capacity to perform acts-in-the-law” (legal “rights,” in
something like the will sense?).3°

All and only roughly cognitively healthy human beings are capable of
bearing these incidents (maybe corporations, but those are just groups of
roughly cognitively healthy human beings) (and, indeed, I can think of no
entity that is in fact capable of “legal responsibility”’ but not the “capacity to
perform acts-in-the-law and vice versa”).®! In other words, as to active legal
personhood, Kurki’s theory sounds a lot like a conjunctive, rights-and-
duties account relying on the will theory.®? Finally, it is not clear why a
theory of a non-arbitrary category of active legal personhood would have
any necessary connection to questions of allocating the “passive” incidents
of personhood—namely, legal protections of various kinds.®3

If this all is on the right track, Kurki’s account, like the rights-and-
duties account, is at least compatible with the possibility that there is a
unitary, non-arbitrary category of entities at the heart of what he calls
“active legal personhood” (and I am just calling “legal personhood).
Aspiring to reduce that category to “incidents” like those of “passive legal
personhood,” and thereby creating conceptual continuity between “active”
and “passive” legal personality, Kurki doesn’t theorize about what this
unitary, non-arbitrary concept might be. That is my project here.

D. Conceptual Nihilism

As we’ve seen, prevailing theories of the concept of legal personhood
don’t make sense of the legal role of the concept, or would purport to render
it trivial, allocated arbitrarily. We might wonder, then, whether there is a
coherent theory that explains the way in which the word is used in legal
discourse while accounting for its intuitively foundational role. If there
isn’t, perhaps the best we can say is that we ought to recognize that the law
can call anything it wants “legal persons,” for no particularly important
reason—abandoning, at least, the intuition of its organizational
significance.®*

Indeed, some theorists have found themselves endorsing something like
this conclusion, suggesting that a “legal person” just is whatever the law
calls legal person, and that searching for some more coherent concept

80 See id.

81 See id.

82 See supra Part ILA.
83 See infira Part IV.B.
84 See supra Part LB.
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behind that arbitrary linguistic choice is a fool’s errand.®> From one
perspective, of course these theories are right—"“legal persons” are
whatever speakers of legal language use “legal person” to refer to; this is
trivially true of how language works.%¢

But triviality is a significant theoretical cost in the context of legal
personhood. Lawyers clearly think they are referring to something
important when the use the phrase “legal personhood.”®” They could be
wrong about that—and it might be, in the end, that the difficulty of
theorizing legal personhood arises from the fact that there really is nothing
there. But before falling into conceptual nihilism about legal personhood,
let’s see whether there really is nothing there first.

III. LEGAL PERSONHOOD AS LEGAL PARTICIPATION

Of the theories we’ve seen so far, a “will theory” of rights, coupled with
a rights-and-duties conception of legal personhood, seems on to something.
An account along these lines would circumscribe a concept comprised of—
at the moment and as far as we know—all and only roughly cognitively
healthy human adults. This is not the way the word “legal person” is used,
to be sure, but there does seem to be something non-arbitrarily foundational
about this class. This Part argues that indeed there is—but it is not merely
the ability to exercise “will” over legal rights, nor being a roughly
cognitively healthy human adult. The better way to understand the legally
meaningful category is as comprised of those entities capable of
participating in the law on their own terms.

A. Legal Participation

This is the fundamental difficulty in theorizing a concept of legal
personhood—on the one hand, as we’ve seen, the law treats entities it calls
“legal persons” in very different ways from each other, from cognitively
healthy human adults, who act on their own, in their own name, to infants
and the comatose, on behalf of whom others act in law.®® On the other hand,
many entities that are not called “legal persons” are treated identically, from
the perspective of legal structure, to those that are—animals, like people in
comas, do not act in the law on their own terms, but are privileged to a

85 See, e.g., NEKAM, supra note 1, at 26; Miller, Personality, supra note 6, at 30.

86 See, e.g., NEKAM, supra note 1, at 92.

87 See, e.g., NAFFINE, supra note 1, at 21; Miller, Personality, supra note 6, at 13;
NEKAM, supra note 1, at 92; NAFFINE, supra note 1, at 1.

88 See, e.g., Berg, supra note 13, at 373.
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variety of benefits and protections, enforced by roughly cognitively healthy
human adults acting in the legal system.?® (Of course, the law typically
treats human infants in quantitatively more solicitous ways than animals.
But the structure is qualitatively identical whenever the law provides
benefits to entities other than roughly cognitively healthy human adults.)

For this reason, the entities currently called “legal persons” apparently
do not comprise a legally meaningful category—use of the word is
arbitrary. Alternative accounts that would expand the category (like rights-
or-duties on an interest theory) may capture a concept that is significant in
some way, but is comparatively trivial and arbitrarily allocated, violating
the intuitive sense that, whatever legal personhood is, it is supposed to be
foundational and systemically essential, not granted by normative caprice.”’
But there is another possible distinction here, within the category of things
presently called legal persons—that between (roughly) cognitively healthy
human adults and all other things called “legal persons,” and all other
entities. The substance of that distinction is that members of the category
are capable of participating in the law on their own terms, while those
outside of it cannot.”!

Roughly cognitively healthy adult human beings can, of their own
prerogative, participate in the law in any way the law recognizes.”?> They
can enter into contracts by agreeing to them, own property, are subject to
the criminal law, can vote, and more and more and more.”* Indeed, they
participate in the law without even trying—when someone comes into first
possession of an unowned thing, the law says they own it, even if they
know nothing of the law.”* Members of this class can respond to legal
directives and, indeed, are the ones that issue them.’ This is a distinctive
characteristic of the group of roughly cognitively healthy adult human
beings.”® No other entities with which we are familiar are capable of
participating in the law on their own in this way.’” Rather, in all other cases
in which an entity interacts with the law in some way (or vice versa), they

89 See, e.g., Liebman, supra note 2, at 1769.

90 See supra Part 1.B.

o1 Cf. NAFFINE, supra note 1, at 35.

92 See, e.g.,James Toomey, Narrative Capacity, 100 N.C.L.REv. 1073, 1076 (2022);
see also KURKI, supra note 4, at 10.

93 See supra notes 49—-50 & accompanying text; see also Miller, Personality, supra
note 6, at 7.

% (f., e.g., Restatement (Second) of Contracts § 1; see also KURKI, supra note 4, at 83.

% See, e.g., NAFFINE, supra note 1, at 23; NEKAM, supra note 1, at 27; Miller,
Personality, supra note 6, at 7.

% See, e.g., Liebman, supra note 2, at 1777.

97 See, e.g., KURKI, supra note 4, at 78.
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do so through the participation of some roughly cognitively healthy human
adult.”®

From this perspective, while we say that infants and the comatose
interact with the legal system in their own name—we say, for example, that
a given infant is the “legal owner” of some property—what we mean,
mechanically, is that a roughly cognitively healthy human adult will
manage the property guided by some set of standards—contract regarding
it, rely on tort law to protect it, and so on, subject to fiduciary or other
duties.”” We might think, indeed, that saying that an infant is the “owner” of
the property is really just shorthand for saying that the roughly cognitively
healthy human adult actually participating in law with respect to the
property is to do for the child’s benefit (in some legally prescribed sense)
rather than their own.!%°

Corporations participate in the law in the same way that human infants
do, that is, through the participation of cognitively healthy human adults
empowered to act “on their behalf,” whether or not we think corporations
are “real entities.”'°! (Infants are real entities too, that is not the point.) All
these entities can only interact with the legal system through roughly
cognitively healthy human adults.!°? Indeed, all entities other than roughly
cognitively healthy human adults that we call “legal persons” interact with
the legal system in the same basic way—not on their own terms, by their
own prerogative; a roughly cognitively healthy human adult acts “for”” them
(constrained, usually, by standards designed to ensure that the cognitively
healthy human adult acts for their benefit).!%

And this is the same mechanism that governs the interactions of a
variety of entities that we do not call legal persons and the law.!* As we’ve
already seen, animal welfare statutes direct certain roughly cognitively
healthy human adults to engage with the legal system in specified ways,
governed by certain standards, for the benefit of specified animals.!?®

%% See, e.g., THOMAS HOBBES, LEVIATHAN 2177 (C.B. MacPherson, ed., 1968).

9 See, e.g., WELLMAN, supra note 55, at 122; Miller, Personality, supra note 6, at 10;
NAFFINE, supra note 1, at 66.

100 See generally, e.g., EvaN J. CRIDDLE, PAUL B. MILLER & ROBERT H. SITKOFF, THE
OXFORD HANDBOOK OF FIDUCIARY LAW (2019); see also, e.g., Raz, supra note 13, at 769.

101 See, e.g., Michael J. Phillips, Reappraising the Real Entity Theory of the
Corporation,21 FLA. ST.U.L.REv. 1061, 1061 (1994).

102 See, e.g., LEX1S-NEXIS, Div. OF REED ELSEVIER, INC. V. TRAVISHAN CORP., 573
S.E. 2d 547, 549 (N.C. Ct. App. 2002); GREAT AM. INs. Co. v. WEST BEND MUTUAL INs.
Co., 723 N.E. 2d 1174, 1177 (1ll. App. Ct. 2000).

103 See, e.g., NEKAM, supra note 1, at 27; NAFFINE, supra note 1, at 54.

104 See, e.g., Liebman, supra note 2, at 1738.

105 See supra Part ILB; Liebman, supra note 2, at 1770.
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Perhaps even more clearly, every state has authorized “pet trusts” pursuant
to which a roughly cognitively healthy human adult manages money for the
benefit of a pet animal, enforced by some other roughly cognitively healthy
human adult.'”® We do not call this the animals’ “participation in the legal
system,” and we do not call animals “legal persons”—and it’s true that
penalties are usually not as severe for breach of duty to animals as to human
infants.'®” But this all is identical, structurally, to the law’s relationship with
many entities that we do call “legal persons,” from human infants and the
severely cognitively impaired to corporations.'®® The legally meaningful
line here is not between human infants and higher apes—it is between
roughly cognitively healthy human adults and all of these other entities.'”
Moreover, while I'll have more to say about what it means to
“participate in the law” below, it is worth pointing out that the ability to
exercise “will” over one’s “legal rights” is unlikely to exhaust the
concept.!!'? Of course, on any plausible theory of the prerequisites of legal
participation, autonomy is necessary—legal systems characteristically
presuppose “voluntary” behavior, and entities incapable of voluntary
behavior cannot participate in the law.!'! But imagine, for instance, an
entity with agency but without linguistic abilities, or a theory of mind, or
sociality. It’s hard to imagine such a creature could participate in the law as
we understand it.!!? “Will” is part of legal participation—but it is the ability
to participate in the law, whatever that takes that bounds the concept.
Finally, although the current members of the category capable of
participating in the law are roughly cognitively healthy human adults,
nothing about the concept is so limited.!!> Whatever the details of a theory
of legal participation, cognition obviously has something to do with it, just
like autonomy.''* But biological humanness is not dispositive; or, indeed,
relevant. Biological humanness is not sufficient for the ability to participate
in the law—see infants and the comatose. And it is hardly necessary—

106 See, e.g., ROBERT H. SITKOFF & JESSE DUKEMINIER, WILLS, TRUSTS & ESTATES
437 (11th ed. 2022); Cal. Prob. Code § 15212(c) (2020).

107 See supra Part LA.

108 See, e.g., Liebman, supra note 2, at 1177; KURKI, supra note 4, at 67 (same).

109 See, e.g., NEKAM, supra note 1, at 27.

110 See, e.g., Herstein, supra note 44, at 1196.

1 See, e.g., E. ALLAN FARNSWORTH, CONTRACTS § 1.1 (2d ed. 1990); 75 Am. Jur. 2d
Trespass § 23; see also NEKAM, supra note 1, at 27.
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although we haven’t encountered any yet, we can, of course, imagine space
aliens or independently conscious Al capable of genuine participation in the
law that would qualify, on this view, as legal persons.'!>

What matters to legal personhood, on this account, is whatever it takes
to agree to a contract, to respond to legal directives, to prosecute a lawsuit,
to manipulate property, and so on. Any entity in fact capable of doing these
things would qualify.!!®

B. Participation and Law’s Preconditions

Let’s get there a different way.

Suppose a world of non-human life only. This need not be a thought
experiment—it was, of course, the condition of our planet for nearly five
billion years.''” If you have a theory of what it takes to participate in the
law that includes certain animals,''® suppose only bacteria. Or plants.
Perhaps more fantastically, imagine a world of human infants only, who
never mature past three months; or biological human beings who persist in
comas from their birth until their death. Maybe you can imagine a world
comprised of only corporations? (This last one, of course, seems
impossible. And that’s the point.)

Nothing remotely resembling our understanding of law would exist in
any of these worlds. Nor indeed did such a thing exist before our
evolution.!'? In any of these worlds, there would be no entities capable of
issuing directives to others; no adjudicators of disputes; no entities shaping
their behavior to rules.'?® Indeed, there would be no rules (at least no
normative rules).!?! Nothing like private law—no ownership;'*?> no
agreements.'?*> There might well be harm in some of these worlds, but no
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corrective justice or civil recourse. There would be, in short, no law.!?* (Or
no instance of law—if you think of law as a timeless abstract type).!?

In contrast, imagine a world in which only roughly cognitively healthy
adult human beings exist—sprung, let us say, fully-formed from the swamp.
Law would obviously exist in such a world. Just like us, these entities
would have problems of violence and scarcity and coordination.!?® These
entities would, just like us, demand law, or something quite like it.!?” They
could and would issue directives and respond to them; make claims of
others and adjudicate them; own property; agree and hold one another to
account on those agreements. Indeed, this world should not be all that hard
to imagine. Presumably it would look much like our own, at least from a
legal perspective. Perhaps it is no surprise that wherever there in fact exist
roughly cognitively healthy adult human beings, the basic constituents of
law are found.'?® Where there are no roughly cognitively healthy adult
human beings—the Mariana Trench, Mars, and so on—there is no law.

Moreover, imagine a world in which, rather than homo sapiens, the
species that had evolved into our ecological niche was homo sapiens
prime—out of a silicon genetic code, or perhaps of avian rather than
mammalian vintage. Depending on their makeup and characteristics, there
might well be something we would recognize as law in this world. The
question is whether they would be capable of, and perhaps have any need or
desire to, participate in recognizably legal structures. Can they agree? Do
they have disputes and call each other to account? If so, surely they would
have law—they are capable of participating in it; they are, on this account,
legal persons.

This is, in other words, another way of seeing the category of entities
capable of participating in law as a legally significant category—indeed, a
foundational category to the organization of any plausible legal system—by
considering the essential preconditions of law’s existence in the first
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place.'?® For there to be instances of law, there must be entities capable of
participating in it. If there are not, there can be no law. On the other hand, if
there are entities capable of participating in the law (“legal persons”), law is
inevitable (at least very likely, at least possible).

IV. PERSONHOOD AS PARTICIPATION AND NORMATIVE QUESTIONS

This Chapter has offered a theory of the concept of legal personhood—
as comprised of those entities capable of participating in the law on their
own terms. On its face, this concept is descriptive—some entities are
capable of participating in the law on their own terms, others are not; this is
a descriptive fact. To this extent, nothing, normatively, follows from the
understanding of legal personhood offered here—it is an essential,
foundational, non-arbitrary concept presupposed and not constructed by any
legal system, but one itself normatively inert.

But, to be sure, there are normative questions waiting for us nearby.
This Part discusses two different kinds. First, a concept circumscribed by
the ability to participate in the law depends on theories of the concepts of
law and participation—the boundaries of which may well depend on
normative considerations. In the end, then, a complete theory of legal
personhood might, on this view, answer to normative considerations,
though indirectly.

Second, even if it is a descriptive fact whether any particular entity can
participate in the law or not, legal systems face thoroughly normative
questions in determining how they ought to recognize legal participation,
determine whether it is there, and how to treat entities that are not
conceptual legal persons.

A. “Law” and “Participation”
The question of what “law” is is, of course, the central question of
general jurisprudence—and has long been the subject of controversy.!'*? But
while there is a great deal of disagreement at the margins about the concept
of law—whether, for instance, evil “legal systems” fall within it—most of
this disagreement is not relevant to the concept of legal personhood.!3!
Everyone agrees that law has something to do with articulating and
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responding to authoritative directives, making and following commitments,
making and articulating decisions, and so on.!*? On the account offered
here, the concept of legal personhood is circumscribed by the general
abilities to participate in these sorts of things.

Moreover, it’s not clear that the kinds of abilities required to participate
in the law vary all that much depending on the particulars of what ends up
counting as “law.” For instance, we can imagine different views on whether
“legal systems” that do not recognize private property properly qualify.!3?
But there’s no reason to believe that the abilities needed to own property are
all that different from those required to implement authoritative directives—
cognition, agency, social recognition, and so on seem minimally relevant to
both. From this perspective, while the concept of legal personhood makes
essential reference to the concept of law, we need not await final resolution
of the concept of law before theorizing the class of entities that are capable
of participating in it.

But this is, nevertheless, one place in which we might see normative
considerations enter debates about legal personhood. Indeed, the
“methodological question” of whether theorizing the concept of law is a
descriptive project or an irreducibly normative one is one of the most
pressing debates in contemporary jurisprudence.!** And while some
theorists take the concept of law to be more or less normatively inert, others
think normativity (and maybe even morality) are essential features of the
concept.!3 If the latter is right, or the “conceptual engineering” approach to
thinking about the law is the right one, then the boundaries of the concept of
legal personhood will ultimately depend on normative considerations.!'*¢
Not directly, but by way of the normative considerations that go into telling
us the boundaries of the concept of law.

This role for normative theorizing in the ultimate boundaries of legal
personhood is perhaps even clearer with respect to the other constitutive
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concept at issue, “participation”—it is, indeed, hard to imagine that the
boundaries of this concept won’t ultimately answer to normative
considerations, at least at the margins. Some cases, of course, are
descriptively clear—obviously rocks cannot “participate” in the law;
obviously cognitively healthy human adults can.’3” But imagine a
philosophical zombie that can express consent to agreements but has no
mental states; or an Al in a similar boat.

To resolve whether these cases fall within the concept of legal
personhood, we will need some theory of what it means to “participate” in
agreement, and that may well be a normative theory of the prerequisites of
the speech act; a theory of what the law cares about, or ought to, in
enforcing agreements.!*® Indeed, I don’t think that philosophical zombies
can “participate” in private law—because I, normatively, think the kind of
participation the law cares about has something to do with mental states.'3’
If you disagree, it is presumably on normative grounds—about what matters
to “participation.”

B. Legal Personhood in Law

But however normatively inflected the concepts of law and personhood
might be, granting particular conceptions of each, the concept of legal
personhood offered here is itself descriptive—whether a particular entity
can participate in the law is a question of fact. From this perspective,
nothing about this concept entails, of its own force, an organizing role in
any actual legal system.!*® A “legal system™ could, after all, treat what [ am
calling “legal persons” as property of the king—normative reasons are the
only ones not to.!*! Moreover, even if we decide that positive law ought to
be built on recognition of legal participation (as our legal system is), the law
will encounter a variety of normative choices in sow it ought to implement
or recognize the concept—building a legal system around the concept of
personhood as participation is not an all-or-nothing affair.!4?

Consider an analogy to property. The concept of ownership, at the heart
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of property law, is an extra-legal, descriptive concept (or so I’ve claimed)—
a relationship of absolute control between a person and a thing.'4? Instances
of ownership exist whether or not the law chooses to recognize them. !4 It is
a normative question whether law ought to recognize and enforce this
concept—our legal system has committed to doing so, but others believe
this is a mistake.!*> At the same time, the law deploys something like the
framework of ownership for normative reasons in contexts where it does
not, conceptually, apply, such as intellectual property.!4®

The concept of legal personhood has an analogous relationship to the
law. Our law is indeed broadly committed to the normative importance of
legal personhood as an organizing principle. As a general rule, the law
recognizes the participation of all entities so capable, at least without
arbitrary distinction within the concept.'*” But this is a normative choice.!*®
Other legal regimes have made it differently, broadly denying recognition
of the legal participation of classes of entities that clearly fall within the
concept of legal persons, such as racial minorities and women. '

Moreover, even a legal system like ours, broadly committed to
recognizing the legal participation of entities so capable without arbitrary
categorical exclusions, faces normative choices at the boundaries of the
concept—an inevitable consequence of human biology. Whatever the
capacities necessary for legal participation, human beings do not develop
them all at once, and lose those abilities in different ways, to different
extents.'*° Difficult borderline cases inevitably arise—the law could (as in
adult guardianship) individually adjudicate an individual’s ability to
participate, or (as in the age of majority) use a crude bright line.">! The
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choice between these alternatives—or anything else—is a normative one.

Moreover, just as it does with property, positive law can pursue other
normative goals by applying something like the framework of “legal
personhood” to entities that do not qualify conceptually, but can
nevertheless behave similarly.!>? Most prominently, corporations cannot
literally participate in the law on their own.!>* But (whatever your theory of
the reality of collective intentionality) they can come pretty close—groups
obviously make collective decisions on legally relevant issues, such as
whether to enter a particular contract.!>* From this perspective, we might
think that the law’s recognition of the “legal personhood” of corporations is
a kind of transplant, adopted for normative (presumably, in this case,
primarily economic) reasons.!

And, finally, it is worth emphasizing that just as nothing follows
normatively from the concept of legal personhood here described how the
law ought to treat members of the concept, nothing, likewise, follows for
how legal systems ought to treat entities that are not legal persons—a
distinctive normative question of legal design. Human infants are not, for
example, conceptual legal persons on this account—they cannot participate
in the law on their own terms.'*® But surely we have moral obligations
towards them, and any legal system that fails to treat them in certain
solicitous ways is a moral failure.!>” Similarly, while assuming that non-
human animals are not legal persons, nothing here is incompatible with the
view that the law ought to do far more to protect their interests than it
currently does.

The point is that, on the one hand, the law must take the concept of legal
personhood as it finds it—some entities are capable of participating in the
law, and some aren’t. But, on the other, what the law does with that
concept—how it freats any entity—is up to the law; a normative choice.

CONCLUSION
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Legal personhood has long been an elusive concept, presumed in the
background rather than theorized on the surface. With artificial general
intelligence increasingly plausible, growing moral concern for animals, an
energized antiabortion movement, and the possibility of human
bioengineering on the horizon, this will have to change. Thus far, scholars
have largely given us only arbitrary, normative accounts of how, in their
view, the law ought to treat various classes of entities.

In contrast, this Article offered a non-arbitrary account of the concept of
legal personhood at the heart of our law and legal discourse. The basic
concept of legal personhood, I’ve argued, is comprised of those entities
capable of participating in the law on their own, without whom there would
not be any law. It is these entities—at the moment, as far as we know, only
roughly cognitively healthy adult human beings—who make the law, shape
it, implement it, and live it, in every contract they make, thing they own,
and claim they prosecute; whether on their own behalf or for the benefit of
others.



